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SUBJECT: Vehicle Fuel Wndfall Profits Tax/Vehicle Fuel Wndfall Return Fund

SUWARY OF BILL

This bill would inpose a Vehicle Fuel Wndfall Profits Tax, at a rate to be

cal cul ated by the Franchi se Tax Board (FTB), on specified taxpayers engaged in
petroleumrefining in California. Revenue fromthis tax would be deposited into
the Vehicle Fuel Wndfall Return Fund, which this bill would create.

SUWARY OF AMENDMENT

The May 10, 2000, anendnment del eted the provision of the bill as introduced
(relating to property taxes) and replaced it with the Vehicle Fuel Wndfall
Profits Tax discussed in this analysis.

EFFECTI VE DATE

As a tax levy, this bill would becone effective i mediately upon enactnent. The
bill specifies that it would apply to incone years begi nning on or after
January 1, 2000, and before January 1, 2001.

LEG SLATI VE H STORY

SB 1777 (2000) woul d exenpt certain types of fuel fromsales tax and create the
Petroleum Wndfall Profits Tax and the Petroleum Wndfall Profits Fund. SB 1777
is in the Senate Rules Comm ttee.

SB 14 (1995/96) was al nost identical to SB 1777. It would have exenpted certain
types of fuel fromsales tax and created the Petrol eum Excess Profits Tax and the
Petrol eum Excess Profits Fund. SB 14 failed passage in the Assenbly Revenue and
Taxation Committee.

SPECI FI C FI NDI NGS

Exi sting federal income tax |aw contains certain provisions for taxpayers in the
oil and gas industry, such as an enhanced oil recovery credit, the option to use
cost or percentage depletion in sonme circunstances, special expensing of
intangible drilling and devel opment costs, and restrictions on the foreign tax
credit for foreign oil and gas extraction inconme.

State tax |aw conforns to federal |aw on depletion and intangible drilling and
devel opnent costs. California also allows an enhanced oil recovery credit equa
to one-third of the federal credit for projects |located within California.

However, state | aw does not allow the foreign tax credit. Excess intangible

drilling and devel opnment costs are a preference itemfor alternative mnimmtax
pur poses.
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Under the Bank and Corporation Tax Law (B&CTL), this bill would inpose a Vehicle
Fuel Wndfall Profit Tax (Profit Tax) upon any taxpayer engaged in petrol eum
refining, as described in Code 324110 of the North Anerican |Industry
Classification System (NAICS) Manual, in California. The Profit Tax would be

i nposed on the taxpayer’s gross receipts, as defined.

This bill would require the FTB to establish the rate of the Profit Tax for each
t axpayer and publicly announce that rate by January 31, 2001. The taxpayer’s
rate woul d be set to recapture the refinery cost and profit margin that exceeds
$0. 47 per gallon. The California Energy Conm ssion would estimate refinery cost
and profit margins of each taxpayer and transnit the estinmates to FTB by

January 15, 2001.

The refinery costs and profit margin would include all costs associated with
refining and term nal operation, crude oil processing, oxygenate additives,
product shipment and storage, oil spill fees, depreciation, brand adverti sing,
purchases of gasoline to cover refinery shortages, and profits.

The Profit Tax inposed under this bill would be in addition to all other taxes

i nposed under Chapter 2 of the B&CTL, such as the franchise tax and the m ni num
franchise tax. The Profit Tax would be inposed and collected in the same manner
as other taxes.

This bill would create the Vehicle Fuel Wndfall Return Fund in the State
Treasury. All revenue fromthe Profit Tax woul d be deposited into this Fund.

Pol i cy Consi derati ons

This bill could be viewed as inequitable as it would i npose an additiona
tax on a single industry that already is subject to state taxation.

| npl enent ati on Consi derations

This bill would create an additional tax that would be i nposed on fewer than
20 taxpayers for only one year. Changes would have to be nmade to the
departnent’s prograns and operations to inpose this newtax. Gven the
limted nunber of taxpayers, tax returns containing the Profit Tax woul d
likely be processed nanual ly.

The follow ng additional inplementation concerns have been identified with
this bill. The departnent’s staff is available to assist with any
amendnents to resol ve these concerns.

Since this tax would be inposed and collected |like the franchise tax,
quarterly estimted paynents woul d be required. Taxpayers would al ready
have nmade esti mated paynents during 2000 based on their existing tax
l[iability. Since the tax would be inposed for the 2000 year, taxpayers
may owe interest and penalties for failure to pay estinmated taxes based
on their Profit Tax liability. The author may wi sh to waive the interest
and penalties for the 2000-year or clarify that interest and penalties
woul d be due.
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If a taxpayer underpays its tax liability, it is unclear whether the
paynment should be credited first to its franchise tax liability, with the
remai nder to the Profit Tax, or whether the insufficient paynment should
be proportionally divided. Also, if a taxpayer pays penalties and
interest on its Profit Tax liability, it is unclear whether the anount of
penalties and interest should be deposited into the General Fund or the
Vehi cl e Fuel Wndfall Return Fund. This bill should be nodified to
ensure that the author’s intent is achieved.

The Profit Tax woul d be inposed on gross receipts of a taxpayer engaged
in petroleumrefining, but does not limt the receipts subject to tax to
those all ocated under provisions of the B&TL. This could include gross
receipts fromall sales rather than gross receipts fromsales in
California. |In addition, this |language is not specifically limted to
gross receipts frompetroleumrefining. Therefore, a taxpayer engaged in
several businesses may be required to pay the Profit Tax on all sales,
including sales in states other than California and sales not related to
its refinery operation. This |anguage should be clarified if the author
intends to inpose the tax only on sales in California fromrefining.

The Profit Tax revenue woul d be deposited into a special fund, the
Vehicl e Fuel Wndfall Return Fund. The departnent currently deposits al
nmoney received into the Personal |Incone Tax Fund or the Bank and
Corporation Tax Fund. In cases where noney is designated for a special
pur pose, such as a voluntary contribution fund, the departnent determ nes
the appropriate amount and then infornms the Controller, who nakes the
actual transfer. Anmending the bill to establish a simlar process would
elimnate conplicated changes to the departnent’s accounting systens.

It is unclear whether disclosure |aws would prohibit the departnent from
publishing the tax rates since the tax rates are based upon the
taxpayer’'s profits and costs.

Techni cal Consi derati ons

The bill refers to the NAICS, but does not specify a publication date for
t he manual .
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Departnmental Costs

The departnent’s costs to admnister this bill cannot be determ ned unti
i npl enment ati on concerns have been resol ved.

Tax Revenue Esti mate

A revenue estimate cannot be provided since the refinery costs and profit
mar gi ns of the specified taxpayers are unknown. Further, staff at both the
California Energy Conmi ssion and the State Departnent of Conservation
indicated that the required data for determ ning these ambunts are currently
not avail able. Mdreover, the term*“profit margin” is not defined in the
bill.

POSI TI ON

Pendi ng.



